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How EU patent court provides security
ON February 19, 2013, the Uniﬁed
Patent Court (UPC) Agreement was
signed by 25 member states of the
EU, the ﬁrst step in establishing a
uniﬁed court for the settlement of
disputes relating to European patents whose term of protection has
not expired and European patents
with unitary effect.
To date, 16 contracting member
states have ratiﬁed the UPC agreement including the United Kingdom
who signed in April 2018, conﬁrming
that it will stay in Europe after Brexit
for matters concerning patents and
innovation. Other member states
are expected to ratify the agreement
once Germany ratiﬁes it. It is hoped
that Cyprus will follow suit.
To date, under EU Regulation
1215/2012, the national courts of
member states have exclusive jurisdiction to decide on issues of infringement and validity of European
patents. The UPC was established
as a unitary court with exclusive jurisdiction to resolve disputes which
concern validity or the infringement
of European patents aiming to resolve the practical difﬁculties which
concern the choice of the competent jurisdiction of the member
state and to reduce the court costs
and the inconvenience caused with
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the ﬁling of multiple actions in the
national courts of the EU.
The UPC comprises the Court
of First Instance, the Court of Appeal and the Registry. The Court of
First Instance consist of a central
division and local and regional divisions. The central division is based
in Paris with sections in London
and Munich. Cases before the central division are allocated according
to Annex II of the UPC Agreement,
with cases relating to human necessities, chemistry and metallurgy being referred to the London section,
cases relating to mechanical, engineering, lighting, heating, weapons
and blasting being determined by
the Munich section and cases relating to performing operations, transport, textiles, paper, ﬁxed constructions, physics and electricity being
dealt with in Paris.
Actions for infringement of a European patent may be brought before
the local or regional division where
the infringement occurred or where
the defendant is domiciled or the

principal place of business of the defendant, there is, therefore, a degree
of ﬂexibility in the choice of division
in order to make the uniﬁed judicial
system more accessible to the parties.
The procedure for ﬁling and reviewing the application by the European Patent Ofﬁce of European
Patents will remain the same as it
is today, except that the European
patent holder will, from the date of
its grant, submit within one month
a "request for unitary effect". As
regards the ﬁling and examination
of the request for “unitary effect”
there will be no fees. European patents will continue to be issued in
English, French or German.
In addition, the application for the
renewal of European patents will be
uniﬁed and will be payable every 10
years instead of each year as is currently the case, with no requirement
for it to be submitted through a representative.
The UPC Agreement provides for
a transitional period of seven years.
During the transitional period, unless an action has already been
brought before the UPC, holders
or applicants of European patents
and holders of supplementary protection certiﬁcates granted for a

product protected by a European
patent will have to decide whether
they wish to exercise their right to
opt out of the exclusive competence
of the UPC and remain within the
competence of the national courts
of the member states.
Exercise of the right to opt out
must be notiﬁed no later than one
month before the end of the transitional period. The transitional period will initially be seven years and
may be extended for a further seven
years.

REVOKING PATENTS
A European patent may be revoked by a person in a national
court after being granted where: (i)
the subject matter of the invention
is not patentable; (ii) the European
patent does not disclose the invention in a manner sufﬁciently clear
and complete for it to be carried out
by a person skilled in the art; and
(iii) the subject-matter of the European patent extends beyond the
content of the application as ﬁled.
Where the holder of a European
patent does not exercise the right
to opt out of the exclusive jurisdiction of the UPC, with the result
that the European patent remains

within the exclusive competence of
the UPC, if an action for revocation
is ﬁled before the UPC by a third
party concerning the validity of the
European patent and if the action for
revocation is successful, it will have a
pan-European effect, because the decision of the UPC will be valid and enforceable in all member states which
have ratiﬁed the UPC Agreement.
Such a pan-European decision revoking a European patent may seriously affect the business reputation
and competitiveness of a European
patent holder that is otherwise marketed as an upstanding European
patent holder. Opting out of the
exclusive competence of the UPC
would protect against such an eventuality.
Holders of European patents
would be well advised to consider
how vulnerable the claims of their
European patents may be to a possible challenge by a third party and
assess the market value of their European patents and the risks of any
revocation proceedings by a third
party as well as the possible business and economic consequences of
a negative pan-European decision.
 Ramona Livera is an advocate at
Elias Neocleous & Co. Llc

In only two countries – Lithuania and Cyprus – do most people think the euro is a bad thing

The euro at 20, a flawed success
By Jamie McGeever
HE euro turns 20 in
January but came
of age as the world’s
number two currency some time ago.
After two decades of relentless critique and predictions of doom, the single
currency has already outlived many of its harshest
critics’ predictions when it
was born in 1999.
But for all its well-documented ﬂaws and all the
blistering criticism of European monetary union, the
euro has emerged after two
decades with three notable
achievements.
First, opinion polls show
it garnering higher public
support than at any point in
those two decades.
Second, governments in
the bloc’s most indebted
countries have saved trillions of euros due to the
lowering borrowing costs it
offered.
And third, the European
Central Bank (ECB) has
proven far more ﬂexible
and innovative in the face
of periodic crises than even
its
strongest
advocates
thought possible when it
was designed in the late
1990s.

and coins in 2002.
Measured against other
central banks governing single economies with decades
– or even centuries – of history, the ECB’s policy-making process was often slated
for being slow, cumbersome,
and inadequate.
Teething problems, perhaps. But less than two
years after the euro was
launched at $1.1747 it had
lost 30 per cent of its value
and was worth just $0.8240.
The ECB, along with the
other G7 central banks, successfully carried out several
rounds of FX market intervention to prevent it from
plunging any further.

T

DURABILITY
While those conclusions
mask the highs and lows of
the intervening period, they
are testament to the durability and adaptability of
a system many – including
Nobel laureate and US monetarist Milton Friedman –
felt was too rigid to get past
its ﬁrst full-blown recession.
In 2010, the year Greece received its ﬁrst international
multi-billion euro rescue
package and Ireland was

'EURO PREMIUM'

Governments in the bloc’s most indebted countries have saved trillions of euros due to
the lowering borrowing costs the euro offered
also bailed out, only 51 per
cent of respondents in an
annual European Commission poll thought the euro
was a good thing for their
country.
The 2018 survey published
last week showed that 64
per cent of respondents
across the euro zone said
the euro was a good thing
for their country, and almost
three quarters said that
they thought it was a good
thing for Europe.
These are the highest levels of support since surveys
began in 2002. In only two

countries – Lithuania and
Cyprus – do a majority of
people think the euro is a
bad thing.
Remarkably, despite the
deep economic and social
pain inﬂicted on them by
the harsh terms of the rescue loans, 60 per cent of
Greeks say the euro is good
for Greece, and 71 per cent
say it is good for Europe.
Attitudes in Italy are also
revealing. Italian growth has
been anaemic for years, Italy boasts the world’s thirdlargest debt burden, and
the current populist govern-

ment has in the past threatened to leave the euro.
Yet 57 per cent of Italians
think the euro is a good
thing for Italy and 68 per
cent think it is a good thing
for Europe, according to the
European Commission poll.
In the ﬁrst few years of
its existence the ECB was
often shot at by both sides
– criticised simultaneously
for being too rigid in its obsession with keeping inﬂation capped at 2 per cent as
well as being responsible for
“stealth inﬂation” surrounding the introduction of notes

But the euro survived that
pummelling, demonstrating
a resilience that would be
critical in the crises of 200708 and 2010-12. It quickly
began to establish itself as
the world’s second most important currency.
Legacy euro currencies
made up 17 per cent of
global FX reserves when
the euro was launched, and
a decade later the euro accounted for 27.6 per cent of
global reserves. It has ebbed
and ﬂowed since but never
fallen below 20 per cent, and
foreign central banks now
hold some 2.4 trillion euros
as part of their hard currency reserves.
Then there’s the so-called
“euro premium”, the money
governments have saved
due to euro membership
bringing down borrowing
costs.
Analysts at Unicredit estimate that Italy’s interest
payments on its debt – the
third largest in the world behind the United States and
Japan – were around 900 billion euros lower than they

would have been if Italy had
not been in the euro.
During the 1990s the Italian/German yield spread
widened to as much as 750
basis points, and for most of
the decade it was over 300
bps. From the euro’s launch
to the summer of 2008 just
before Lehman collapsed,
the spread hardly ever exceeded 50 bps, averaging
around 25 bps.
It was a similar story in other
“peripheral” euro zone countries, such as Spain, Greece
and Portugal, saving these
governments hundreds of billions of euros in debt-servicing repayments. Companies,
households and individuals
beneﬁted too, resulting in an
even bigger “saving”.
While the euro undoubtedly insulated more vulnerable economies in the bloc
from global ﬁnancial storm
of 2007 and 2008, its own
home-grown
aftershocks
a few years later posed a
far greater test of the then
teenage currency.

BORROWING COSTS
Yet over successive crises
in its second decade, a combination of negative interest rates, trillions of euros
in cheap loans to banks and
a 2.6 trillion euro asset purchase programme dramatically and successfully reined
in troubled countries’ borrowing costs.
These are extraordinary
policy steps from any central bank.
A Bundesbank study last
year found that euro zone
countries saved almost 1
trillion euros between 2008
and 2016 in interest rate
payments because borrowing costs were so much lower than pre-crisis averages.
That is a saving of some nine
per cent of GDP.

